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Hello and thank you very much for joining our webinar today. 

For those who have not joined before my name is, Innes Clark, I head up Morton Fraser MacRobert's employment law team and I'm joined today by Sarah Gilzean, a partner in the team and Fiona Meek, a Senior Associate. 

As you will know if you have joined before. Sarah is a leading expert in discrimination law. Fiona also specialises in discrimination law and both Sarah and Fiona also advise employers on employment law issues more generally.
 
This is part 2 of a 2 part series on the Employment Rights Act changes - if you missed part 1 which covered all of the October employment law changes you can find the recording on our website - just go to the insights section of our website and set the filter to video. 

There is though no need to have seen part 1 for the purposes of today’s webinar.
 
Today we are going to look at 2 key areas:-
 
1. enhanced harassment prevention duties - these changes apply to all employers – we did touch on this in our last webinar but we will go into greater detail today
 
2. equality action plans - the equality action plan changes will only apply to employers with 250 or more employees BUT the underlying equality, discrimination and workforce culture issues affect organisations of every size.  - so it is still relevant to all employers
 
Fiona and Sarah will speak for 50 minutes or so and then there will be time for questions. When it comes to question, you can use the question function to ask your question anonymously.
 
Finally, as usual, we will send on a recording of this webinar and the slides in the coming days.
 
I'll now hand over to Fiona….



What we will cover

* Timeline

* Current position

* “All” reasonable steps duty

* Difference from statutory defence
* Compliance measures

* Guidance

* Third-party harassment liability

* Gender Equality Action Plans
* Q&A

MAIE
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Timeline MANIZ

Preventative duty to take reasonable Liability for third party harassment
steps introduced

| 30 Oct. 2026 Apr. 2027
w] : ] ‘
26 Oct. 2024 30 Oct. 2026 |

Duty strengthened to “all” reasonable Equality action plans will become
steps mandatory for large employers



Current position MANIE

* Duty to take reasonable steps to prevent sexual harassment in
force

* Up to 25% uplift on compensation where the duty is breached
* EHRC has power to investigate and enforce

* There is no standalone claim for breach of the duty, a claim for
harassment must first succeed

* Third-party sexual harassment is covered by the EHRC
preventative duty, but there is no direct liability for employers



“All” reasonable steps duty MAIE

* Addition of the word “all” aligns the preventative duty with the
current statutory defence available to employers under the
Equality Act s109(4)

* Department for Business and Trade’s factsheet says the aimis to
remove the perception that the preventative duty was a lower bar

* Significantly, a failure to take any reasonable step will now result
In a breach of duty — potentially even if the particular step would
not have prevented the sexual harassment

* |ltis likely larger and more complex organisations will need to take
more steps to prevent sexual harassment than smaller ones



Difference from statutory defence

MANIE

All reasonable steps defence All reasonable steps preventative duty

Defence available to employers after an employee
has committed an act of discrimination or
harassment, allowing the employer to avoid
vicarious liability

Standalone proactive obligation requiring employer
to take preventative action before sexual
harassment occurs

Tribunal examines whether employer took all
reasonable steps to prevent the individual
employee from carrying out the act

Focus is broader, examining whether employer has
taken all reasonable preventative steps across the
workplace generally

Failure to establish defence renders employer
vicariously liable for discriminatory act

Failure to comply can lead to EHRC enforcement
action and an uplift of 25% on compensationin a
successful sexual harassment claim

Defence focuses on policies, training, supervision
etc of perpetrator

New duty requires wider assessment of
organisation risk such as culture, reporting
mechanisms, high risk environments etc

BUT statutory defence is rarely argued and even more rarely successful —is new duty too high a bar?




Compliance measures MANIE

* Undertake and regularly review harassment risk assessments

* Implement comprehensive and tailored training programmes, that are
regularly updated

* Update policies and ensure they are accessible and supported by visible
reporting routes

* Employee should be able to raise concerns confidentially, with clear
procedures for investigating promptly and consistently

* Monitor effectiveness and maintain evidence of compliance

* Engage senior leadership with active promotion of a culture of respect and
inclusion

* Allocate responsibility for compliance and ensure managers are accountable
for addressing inappropriate behaviour



Current guidance MANAIE

* Factsheet: Preventing workplace sexual harassment: enabling
regulations about ‘reasonable steps’

* Sexual harassment and harassment at work: technical guidance |
EHRC

* Employer 8-step guide: Preventing sexual harassment at work |
EHRC

* Preventing sexual harassment - Sexual harassment - Acas

* Sexual harassment - Harassment law changes - Acas



https://assets.publishing.service.gov.uk/media/6968f4653f43dfed1544b0d8/preventing-workplace-sexual-harassment-enabling-regulations-about-reasonable-steps.pdf
https://assets.publishing.service.gov.uk/media/6968f4653f43dfed1544b0d8/preventing-workplace-sexual-harassment-enabling-regulations-about-reasonable-steps.pdf
https://assets.publishing.service.gov.uk/media/6968f4653f43dfed1544b0d8/preventing-workplace-sexual-harassment-enabling-regulations-about-reasonable-steps.pdf
https://www.equalityhumanrights.com/guidance/sexual-harassment-and-harassment-work-technical-guidance
https://www.equalityhumanrights.com/guidance/sexual-harassment-and-harassment-work-technical-guidance
https://www.equalityhumanrights.com/guidance/sexual-harassment-and-harassment-work-technical-guidance
https://www.equalityhumanrights.com/employer-8-step-guide-preventing-sexual-harassment-work?utm_source=e-shot&utm_medium=email&utm_campaign=New%20guidance%3A%20preventing%20sexual%20harassment%20at%20work
https://www.equalityhumanrights.com/employer-8-step-guide-preventing-sexual-harassment-work?utm_source=e-shot&utm_medium=email&utm_campaign=New%20guidance%3A%20preventing%20sexual%20harassment%20at%20work
https://www.equalityhumanrights.com/employer-8-step-guide-preventing-sexual-harassment-work?utm_source=e-shot&utm_medium=email&utm_campaign=New%20guidance%3A%20preventing%20sexual%20harassment%20at%20work
https://www.equalityhumanrights.com/employer-8-step-guide-preventing-sexual-harassment-work?utm_source=e-shot&utm_medium=email&utm_campaign=New%20guidance%3A%20preventing%20sexual%20harassment%20at%20work
https://www.equalityhumanrights.com/employer-8-step-guide-preventing-sexual-harassment-work?utm_source=e-shot&utm_medium=email&utm_campaign=New%20guidance%3A%20preventing%20sexual%20harassment%20at%20work
https://www.acas.org.uk/sexual-harassment/steps-for-employers-to-prevent-sexual-harassment?v=C4Q
https://www.acas.org.uk/sexual-harassment/steps-for-employers-to-prevent-sexual-harassment?v=C4Q
https://www.acas.org.uk/sexual-harassment/steps-for-employers-to-prevent-sexual-harassment?v=C4Q
https://www.acas.org.uk/sexual-harassment/steps-for-employers-to-prevent-sexual-harassment?v=C4Q
https://www.acas.org.uk/sexual-harassment/steps-for-employers-to-prevent-sexual-harassment?v=C4Q
https://www.acas.org.uk/sexual-harassment/steps-for-employers-to-prevent-sexual-harassment?v=C4Q
https://www.acas.org.uk/employment-rights-act-2025/harassment-law-changes/sexual-harassment
https://www.acas.org.uk/employment-rights-act-2025/harassment-law-changes/sexual-harassment
https://www.acas.org.uk/employment-rights-act-2025/harassment-law-changes/sexual-harassment
https://www.acas.org.uk/employment-rights-act-2025/harassment-law-changes/sexual-harassment
https://www.acas.org.uk/employment-rights-act-2025/harassment-law-changes/sexual-harassment
https://www.acas.org.uk/employment-rights-act-2025/harassment-law-changes/sexual-harassment

Future regulations MAIE

Steps specified in regulations, expected in 2027/28 following
consultation, will include (but not limited to):

* Carrying out assessments of a specified description (likely to
cover risk assessments)

* Publishing plans or policies of a specified description (likely to
cover action plans and sexual harassment policies)

* Steps relating to the reporting of sexual harassment
e Steps relating to the handling of complaints
Section 40B(2) Equality Act 2010



Third-party harassment MAIE

Third-party covers customers, clients, contractors, service users,
visitors to the workplace, patients, students and the general public etc

Applies to harassment related to all relevant protected
characteristics, not just sexual harassment

A single incident may create risk if preventative measures have not
been taken

Claimants will have to show that the employer failed to take all
reasonable steps to prevent the third-party harassment
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Age
Gender Reassignment
Disability
Race
Religion and Belief
Sex 
Sexual Orientation

TUC found that 52% of women aged 18 to 34 had experienced harassment from a third party at work (see TUC: 2 in 3 young women have experienced sexual harassment, bullying or verbal abuse at work (12 May 2023)


Mitigating third-party risks MAIE

* Contractual standards for clients and suppliers
* Warning notices and zero-tolerance messaging
* Security and staffing measures

* Incident reporting processes

* Maintain records of complaints, identify patterns and review
effectiveness of existing controls

* Provide training for managers on identifying risk, their
responsibilities, escalation procedures and the organisations
commitment to taking action



Challenges MAIE

Procedures following complaints will differ from internal
harassment complaint procedure as:

* Limited control over third parties

* Evidence gathering likely to be more difficult

* Commercial relationship pressures will come into play
* Need for prompt action and documentation remains



Example MAIE

An employee who works alone complains that they have been
sexually harassed by a third-party contractor whilst out on site

The employer acknowledges the complaint but does not
commence an investigation

They let the employee know that they will send someone else
to that site in future, to avoid the issue

Are there any issues with the employer’s approach here?



Gender Equality Action Plans MAIE

Currently voluntary for large employers (250+
employees) but will become mandatory from April 2027

Published alongside gender pay gap reporting with first
mandatory reports published in April 2028

Smaller employers also encouraged to voluntarily
Implement where possible
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Recent OECD statistics show female labour force participation has been a key driver to economic growth since 2000. 
However, figures for mandatory gender pay gap reporting in 2025 show the median of reported gender pay gaps sitting at 11.2%, 
According to the Fawcett Society in 2022, 1 in 10 women leaving their jobs due to their menopausal symptoms. 
 
The Employment Rights Act 2025 seeks to address these issues by introducing a new framework for publishing gender equality action plans (GEAPs), aimed at strengthening transparency and demonstrating practical steps towards improving equality of opportunity between men and women in the workplace. 
 
Under this new framework, larger employers will be required to publish GEAPs. Smaller employers are also encouraged to voluntarily implement GEAPs where possible. 
 
Publish alongside annual gender pay gap report
First report due 4 April 2028 to cover Apr 27- April 28
Employers being encouraged to publish voluntary report by 4 Apr 27 covering Apr 26-Apr 27


Gender Equality Action Plans MANAIE

Plans must set out the steps an organisation is taking to address gender pay
gap and supporting women through menopause

Provides employer with an opportunity to highlight what they are already
doing to tackle workplace inequality

Will be regulations that may provide further detail on content of GEAPSs,
form and manner of publication, frequency and need for senior approval

Likely to have to publish on website and on UK government portal for GPG

Creating an action plan: guidance for employers - GOV.UK
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One action each for gender pay gap + menopause support  - must be ‘new’ or ‘in progress’
Plans must be updated annually 
In March, the UK government published overview guidance for employers, “Creating an action plan: guidance for employers”. 
Those organisations that are producing voluntary action plans, are being asked to upload them to the gender pay gap service portal and they will be published alongside their GPG data.  
We expect that this is what employers will be required to do when the reporting becomes mandatory with first publication date of Apr 28. 



https://www.gov.uk/government/publications/creating-an-action-plan-guidance-for-employers
https://www.gov.uk/government/publications/creating-an-action-plan-guidance-for-employers
https://www.gov.uk/government/publications/creating-an-action-plan-guidance-for-employers

Gender Equality Action Plans MAIE

Step 1:
* Analyse your data to find the causes of your gender pay gap

* Engage with employees to understand how they may be impacted
by menopause at work

Step 2: choose actions
* One should relate to the gender pay gap

* The other must be aimed at supporting employees going through
menopause

* Govt guidance contains 18 recommended, evidence-informed
actions for employers
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Recruiting staff
Make job descriptions inclusive
Encourage applications from a range of candidates
Reduce unconscious bias in CV screening
Use fair and structured interview techniques
Advertise leave policies in job adverts
Advertise flexible working arrangements in job adverts
Developing and promoting staff
Automatically consider eligible employees for promotion
Encourage employee development through actionable steps
Offer mentoring, sponsorship and other development programmes
Building diversity into your organisation
Set targets to improve gender representation
Increasing transparency
Increase transparency for pay, promotion and rewards
Enhance and promote flexible working and leave policies
Supporting employees experiencing menopause
Train managers to support employees experiencing menopause
Offer occupational health advice for employees experiencing menopause
Set up menopause support groups and networks
Offer workplace adjustments for employees experiencing menopause
Conduct a menopause risk assessment for your workplace
Review policies and procedures to meet the needs of employees experiencing menopause


Examples of actions MANAIE

Gender Equality Actions Menopause Support Actions
Inclusive recruitment practices Manager training

Flexible working support Workplace adjustments
Career progression initiatives Occupational health support

Pay and promotion transparency Employee networks and guidance




Gender Equality Action Plans MAIE

Specify whether each action is:

* new or in progress —this means you will be working on it for the first time or
building on something you are already doing

* embedded - this means it is already an established part of your working
practice

* employers must choose at least 2 actions that are ‘new or in progress’

* supporting narrative about each action and about your overall action plan
* why your organisation has chosen this action

* how you will track and understand whether this action is improving
gender equality in your organisation

* 100 words of narrative per action
* 200 words of narrative for overall action plan


Presenter Notes
Presentation Notes
When it comes to uploading the report employers will be asked whether each action is:
new or in progress – this means you will be working on it for the first time or building on something you are already doing
embedded – this means it is already an established part of your working practice
Employers must choose at least 2 actions that are ‘new or in progress’.

supporting narrative about each action and about your overall action plan




Preparing for April 2027 MAIE

* |dentify key drivers of gender inequality within the organisation via
a review of recruitment, promotion, retention, performance
ratings, flexible working uptake and senior leadership
representation

* Engage with employees through surveys, focus groups etc to
understand barriers to gender equality

* |dentify and prioritise areas of greatest inequality for action

* Allocate responsibility for gender equality outcomes at senior
leadership level and ensure regular reporting

* Develop measurable objectives and consider how progress
against an action plan can be monitored
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The government guidance gives us a good idea of what to expect when the reporting obligations become mandatory.
There will however be Regulations which may provide further details on the content of GEAPs, the form and manner of publication, frequency of publication and, significantly, requirements for senior approval before publication. And we will keep you up to date with any developments on that.



Questions AY QY ks
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